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HOME BUILDING CONTRACTS AMENDMENT BILL 2002 
Declaration as Urgent 

MR KOBELKE (Nollamara - Leader of the House) [6.02 pm]:  I move - 

That the Bill be considered an urgent Bill. 

MR JOHNSON (Hillarys) [6.02 pm]:  The Liberal Party, the National Party and the Independents totally 
support the motion that the Bill be declared urgent.  We hope to expedite it as quickly as possible through this 
Chamber.   

Question put and passed. 

Second Reading 

Resumed from 26 June. 

MR BARRON-SULLIVAN (Mitchell - Deputy Leader of the Opposition) [6.03 pm]:  In support of this Bill, 
the Liberal Party will do something somewhat unusual: although as shadow minister and lead speaker I am 
entitled to speak on this for an hour, I will not do so.  The Opposition will work with the Government tonight to 
progress this Bill through this Chamber as quickly as possible.  There is a great deal of background to this 
legislation, which is before the Parliament for a number of reasons.  I record our gratitude to the Government, 
the National Party and the Independents for agreeing to treat this as an urgent Bill.  We had considerable debate 
about home indemnity insurance yesterday.  As a result, agreement was reached to bring forward consideration 
of this Bill to today.  For those who might read this extract in Hansard, it has gone six o’clock on a Friday 
evening, but this Chamber will push on tonight and pass this legislation as quickly as possible in the interests of 
the building industry in this State.  

As I said earlier, a great deal of background is attached to this issue.  The Liberal Party has been unhappy with a 
number of steps the Government has taken on this issue.  It is not my intention to give a speech full of political 
rhetoric or to go through any of the facts that are already on the record.  I do not want anyone who reads this 
Hansard to think we took this Bill lightly and that I had not covered the background of this whole issue in detail 
in the way that I should have.  Consequently, I put on record that anyone can contact me personally and I will 
shower them with extracts from parliamentary debates which will show that the Liberal Party, the National Party 
and the Independents for the past year have been attempting to get the Government to take action to resolve the 
problems in the building industry related to building indemnity insurance. 

I wish to make a couple of brief general points about this legislation.  First, this is good legislation, but it does 
not provide a complete or immediate remedy for the sorts of problems that the industry is suffering at the 
moment.  While the legislation does start setting the scene for the establishment of a mutual fund insurance 
arrangement, that in itself is not all that is required.  The minister has already indicated in his second reading 
speech that amendments will be necessary to take on board the need for some form of reinsurance or indemnity 
arrangement.  I make the point that we can have legislation to establish a mutual fund, but ultimately we will still 
need the insurance or indemnity arrangements behind it.  At a recent breakfast organised by the Master Builders 
Association of Western Australia it was indicated that the industry had found insurance underwriting to the tune 
of some $1.9 million.  On 15 May the minister went on the record in this Chamber as saying that the 
Government would offer underwriting over $10 million.  Of course, that leaves an $8.1 million gap.  Will the 
minister give an indication that, if the industry finds it difficult locating a reinsurer to cover that gap, the 
Government will step in to provide some form of underwriting or indemnity assistance, even if it is on a 
temporary basis, until the funds can build up sufficiently to cover that level of risk?  Secondly, this legislation 
does not provide immediate relief for the many smaller and regional builders who are suffering because of the 
restrictions in the provision of indemnity insurance in this State at the moment.  We have had this debate in this 
Chamber ad nauseam, so I will not go through it again, other than to say that some form of immediate assistance 
must be provided for these builders.  This legislation enables the whole indemnity scheme to be set aside for, I 
think, periods of six months at a time, but it will be some time before this legislation passes through this 
Chamber and through the upper House.  By then a great number of builders will have suffered far more than they 
needed to had we taken action last August when the Liberal Party suggested we should. 

With those brief comments, I reiterate that we will be supporting this Bill.  We will ask that it go into 
consideration in detail, but I have already indicated to the minister the specific sections or clauses that we wish 
to deal with.  That will expedite the handling of this Bill in the best interests of builders in this State.  However, I 
go on the record as saying that a lot more needs to be done for the builders, particularly those in regional areas 
and the smaller operators in Perth.  It would be good if tonight the minister could give some further reassurance 
about other initiatives the Government might be implementing to help those builders. 
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MR WALDRON (Wagin) [6.09 pm]:  I support the comments of the Deputy Leader of the Opposition.  The 
National Party supports the Bill.  We understand the problems in this area of the building industry and the need 
for the Bill to be declared urgent and expedited through the Parliament.  We put on the record our support of the 
Bill.  

MR BRADSHAW (Murray-Wellington) [6.10 pm]:  I also support the Bill.  It is a disgrace that it has taken so 
long to introduce this legislation into the House.  A lot of builders have been inconvenienced over the past year 
or two because of the Government’s lack of action to fix the problems.  My neighbour moved into his house a 
week or two ago.  When he went to his local reputable builder some time last year, the builder could not build 
the home because he could not get insurance.  We raised this issue last year and the minister said at the time that 
it had all been fixed and was okay, but it was not okay.  As a result of that, my neighbour had to build his home 
as an owner-builder.  He did not want to do it that way; he just wanted a builder to build the house and get on 
with it.  It is a disgrace that it has taken so long for this legislation to be introduced into this Chamber, but at 
least it is here now and we can get on with it.   

MR JOHNSON (Hillarys) [6.11 pm]:  I put on record my total support of the Bill.  The Liberal Party and the 
National Party support it, as do the Independents.  Like the member for Murray-Wellington, I am sure that many 
members in this Chamber - not just those on this side - have been approached by builders who have been pulling 
their hair out because they are in dire circumstances, not because they have cash-flow problems or because of a 
lack of tradesmen who are prepared to construct homes in Western Australia, but simply because they cannot get 
insurance.  The four largest building companies have managed to see their way through the situation without too 
many problems.  However, other substantial builders - those who build 50 or even 20 homes a year - contribute 
greatly to Western Australia’s economy.  I have been approached by quite a few builders to see how we, as 
members of the Opposition, can expedite through this Parliament some sort of safeguard so that they can carry 
on with their work.  I do not know whether this Bill will solve all their problems.  I understand that when 
Parliament resumes, the minister will introduce other legislation to address the problems that may be outside the 
scope of this Bill.  It is a step in the right direction.  My only criticism is that it has taken the Government a long 
time to introduce the Bill to the House, so that we can provide some comfort to some builders in Western 
Australia.   

MR KOBELKE (Nollamara - Minister for Consumer and Employment Protection) [6.13 pm]:  I will comment 
on three points: expediting the passage of the Bill, what the Bill will do overall for home indemnity insurance 
and the question asked by the Deputy Leader of the Opposition about the $10 million cap.  I thank members for 
expediting the passage of the Bill.  Let us be rational about what this means.  It will just put pressure on the 
Council.  The Bill will go to the Council when Parliament resumes in August, because procedures give us a 
means of doing so.  Over 40 Bills are bogged down in that swamp of a Legislative Council.  We are sending it a 
message.  By sitting until after six o’clock on a Friday night, we will indicate to the Council that it is simply not 
performing and that it needs to do much better.  It has not dealt with a range of important Bills. 

Mr Barron-Sullivan:  You control the upper House.  

Mr KOBELKE:  That is an absolute nonsense.  We do not have a majority in the other place. 

Several members interjected. 

Mr KOBELKE:  The problem we have is that although the Assembly has worked very effectively and efficiently 
throughout this session, which began in May last year, the Legislative Council has unfortunately become a 
swamp in which very important legislation is bogged down.  In going to the extraordinary lengths, for which we 
thank the Opposition, of expediting this Bill and treating it in an extremely urgent manner, we are sending a very 
clear message to the Council that it must get its act together and stop obstructing legislation.   

Some people do not understand that this Bill is not a panacea.  It is but one of a dozen measures being 
undertaken by the Government to try to help builders and consumers in the residential construction industry.  It 
arose out of a forum last year.  The legislation is important, but it is only one part of a package.  It is not a 
panacea; it will not fix all the problems.  It is the package as a whole that will enable us to lick the problems that 
confront us as a result of the failure of the insurance industry, which I do not need to go into now.   

The Deputy Leader of the Opposition asked - it was a valid question - how this fits with the $10 million cap.  
The $10 million cap is a separate issue, but there is a relationship.  If the mutual insurance companies are having 
trouble obtaining full insurance, they may need to call on the $10 million cap.  It was initially envisaged that the 
legislation relating to the $10 million cap would be ready to be progressed as part of this Bill.  It is not and will 
therefore have to come through as a separate piece of legislation.  Insurers are already availing themselves of the 
$10 million cap even though the legislation is not in place.  The legislation has not been brought forward to assist 
that particular program.  However, those companies are taking account of and being assisted by the assurance the 
Government has given.  We need to put in place legislation to provide the framework for the provision of a 



Extract from Hansard 
[ASSEMBLY - Friday, 28 June 2002] 

 p12398b-12404a 
Mr John Kobelke; Mr Rob Johnson; Mr Dan Barron-Sullivan; Mr Terry Waldron; Mr John Bradshaw 

 [3] 

$10 million cap supported by the Government of the day, and we will do that.  However, without that legislation, 
undertakings can still be given to mutual insurance companies if they need them for their financing.   

In closing, I thank members for expediting this Bill.  I ask for their ongoing support not only with the passage of 
the legislation but also in putting real pressure on the Council so that it does not continue to obstruct the 
Government’s very important and urgent legislation. 

Question put and passed. 

Bill read a second time. 

Consideration in Detail 

Clause 1:  Short title - 

Mr JOHNSON:  The short title of the Bill is the Home Building Contracts Amendment Bill 2002.  I have a 
concern about whether the Bill will go into 2003. 

Ms Quirk:  Ask your friends upstairs! 

Mr JOHNSON:  I want to know from the minister what priority the Government will give to this Bill in the 
Legislative Council.  The Government has made a lot of derogatory comments about the Council and it has 
blamed the opposition parties in the Council for not being able to get its legislation through.  The Government 
knows why there has been a delay in that place.  It is because the Government had two pieces of legislation that 
were its absolute priority.  It gagged some parts of one of those pieces of legislation in this House, and that is 
why that legislation has taken longer in that House.  That is exactly what members opposite did to us when we 
were in government.  The Government has control of the business of the upper House.  What priority will it be 
insisting on for this Bill in the Legislative Council?  

Mr KOBELKE:  I will dispense with the absolute nonsense that we control the upper House.  Some people seem 
to be able to create fiction out of any situation.  That is a total fabrication.  We have an Opposition that is 
becoming expert at fabrication.  The other point with regard to the priority is that the Government has a 
legislation committee that sets the priorities.  I am a member of that committee.  I cannot at this stage give a 
guarantee as to what the priority will be.  However, I certainly give an undertaking that it will have top priority.  
We indicated to the Legislative Council three or four weeks ago that, out of the 40 Bills that it had, there were 12 
priority Bills.  It could not even get the 12 priority Bills through.  There is a real problem for the good 
functioning of government in this State when we have a Legislative Council that is simply being obstructionist.  
There is very clear proof of that.   

Mr Johnson:  You will have the support of the Liberal Party in the upper House.   

Mr KOBELKE:  We will try to give it top priority listing.  It will go in with that group of Bills that has top 
priority.  If we get some cooperation in the other place, it will certainly go through expeditiously.   

Mr BARRON-SULLIVAN:  I appreciate the minister’s comments.  In the same spirit that we have entered into 
discussion on this Bill today, if the government committee that decides on the priorities for the upper House sets 
this Bill as the first priority for consideration in the upper House when it returns, I will undertake to talk to the 
Leader of the Opposition in the upper House, and we will ensure that this Bill is not bogged down in any way.  
That is a very genuine commitment. 

Mr Kobelke:  The only problem I have with that is that when I have asked the Leader of the Opposition on a 
number of occasions whether he has any control over the upper House, he has always said he does not.  I am 
glad you have more power with the Leader of the Opposition. 

Mr Bradshaw:  He did not say he had power.  Don’t be clever.  

Mr BARRON-SULLIVAN:  I did not say that.  The upper House is the House of Review, and it undertakes a 
very important function.  I am not going to get in the way of that purpose.  I have indicated, in the good spirit in 
which we are talking tonight, that if the Government brings up this Bill as the No 1 priority when the upper 
House resumes, I will talk to the Leader of the Opposition in the upper House and explain the urgency of getting 
this Bill through as quickly as possible.  That is my undertaking.  That is said in a very positive light.   

I have one question that I want to ask under this clause, and I hope I will get a bit of leniency from the Acting 
Speaker (Mr Andrews), because I cannot think of any other clause that I can ask this question under.  People in 
the industry are wondering when the Allen report will be completed.  Does the minister have any information on 
that matter? 
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Mr KOBELKE:  My understanding is that we have not seen a file copy of that report.  However, there is a 
ministerial council in August, and that report is on the agenda, so I assume it will be completed and circulated 
prior to that, unless something major disrupts the preparation of that report. 

Clause put and passed.   

Clauses 2 to 8 put and passed.   

Clause 9:  Section 25A amended - 
Mr BARRON-SULLIVAN:  Clause 9(1)(b) reads - 

a cost plus contract between a builder and another person for the performance by the builder of 
residential building work but does not include a contract for the performance by a builder of residential 
building work for another builder who is in turn obliged to perform the work under another contract; 

What is the exemption, and will the minister explain the gist of the clause? 

Mr KOBELKE:  In subclause (1)(b) a building contract means a cost plus contract between a builder and another 
person for the performance by the builder of residential building work but does not include a contract for the 
performance by a builder of residential building work for another builder who is in turn obliged to perform the 
work under another contract. 

Mr Barron-Sullivan:  Why is the cost plus definition included in that? 

Mr KOBELKE:  In part the answer is that cost plus contracts are building contracts under which a builder is 
entitled to recover an amount that is not determined at the time the contract is entered into.  Such contracts do 
not therefore have a contract sum or contract amount, and consumers generally rely on an estimate given by the 
builder.  Under most normal circumstances cost plus contracts are not recommended to consumers for a number 
of reasons.  By removing the requirement for such contracts to have a policy for home indemnity insurance in 
place prior to obtaining a building licence, their use would be encouraged by some builders.  We are simply 
passing that through. 

Mr Barron-Sullivan:  Why would cost plus contracts as a whole not be exempt?  I cannot see where the risk 
element is. 

Mr KOBELKE:  The answer lies in the structure of the legislation in respect of the Home Building Contracts 
Act.  The Home Building Contracts Act covers constructions up to $200 000 and excludes cost plus contracts.  
Above the $200 000 limit it is possible to have cost plus contracts.  We want to ensure there is consumer 
protection.  The consumer protection afforded by home indemnity insurance should not be excluded. 
Mr Barron-Sullivan:  Where is the risk in a cost plus contract? 
Mr KOBELKE:  The major risk is for the owners in succession.  Major faults which required work afterwards 
would be covered for up to six years  To exclude them would be another encouragement for cost-plus contracts.  
Obviously the law currently tries to move people away from them by disallowing them for constructions under 
$200 000. 
Mr Barron-Sullivan:  Are you saying that cost-plus contracts are a bad thing? 
Mr KOBELKE:  For most consumers, yes.  They might be okay for a developer dealing with a builder or people 
who make it their game, but cost-plus contracts are fraught with difficulties for ordinary consumers.  That is the 
real problem. 
Clause put and passed. 
Clause 10 put and passed. 
Clause 11:  Section 25C amended - 
Mr BARRON-SULLIVAN:  This is an appropriate clause to debate in a couple of places.  Correct me if I am 
wrong, but I see no provision in this Bill to exempt someone who builds his own home. 

Mr KOBELKE:  That is correct.  The protection in the legislation is for successors in title, otherwise there would 
be a loophole that would allow people to build homes in their own names and then transfer them.  Transfer costs 
and so on might inhibit their doing that.  However, there would be that loophole and the successors in title, who 
would then became the owners, would not be covered for major maintenance work in the event of a default. 

Mr Barron-Sullivan:  Could you not consider an alternative arrangement, such as a long-term statutory warranty 
that would exempt builders’ own homes from the indemnity requirement, but if they sold their homes, say, three 
years later, there would be a requirement for an ongoing statutory warranty arrangement? 
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Mr KOBELKE:  The difficulty is how to actually catch that at the point of sale.  We currently catch these at the 
point of issuing a building licence.  We would need to establish a new set of administrative arrangements.  I am 
not saying that we cannot consider that.  However, our current assessment was that it was not worth going down 
that path.  I understand the intent of the suggestion by the Deputy Leader of the Opposition, in that it would 
allow builders to build their own homes without an indemnity requirement.  Some people have told me of 
situations in which, without the insurance requirement, they could have built their own homes.  However, they 
could do that on a larger scale and we would need a provision to detect that at the on-selling point. 

Another point is that there have been difficulties getting insurance on the completion of homes.  We know that 
the insurance market is dominated and, therefore, there is no real competition.  If a building is sitting waiting for 
insurance cover before it can be sold, insurers will have builders over a barrel even more. 

Mr Barron-Sullivan:  I ask the minister to look further into this matter and talk to industry representatives about 
it.  I am not convinced that there is no way to provide an exemption for builders who build their own homes.  A 
number of suggestions have been made to me, but I do not pretend to have the necessary technical expertise.  
Will the minister undertake to have his office liaise with builders and, obviously, the Master Builders 
Association, the Housing Industry Association and others?  The legislation will have to come back to Parliament 
to be amended later and that may be a good time to deal with it. 

Mr KOBELKE:  That may be a separate Bill.  I will consider that matter again.  As I said, it was suggested 
previously and on the surface it appeared to be worth pursuing.  However, when we considered how it would 
work and the provisions that would have to be added to the Bill, we made a judgment that the total effect of 
those provisions could not be supported.  However, it is a reasonable request and we will give it further 
consideration. 
Mr Barron-Sullivan:  This is one of the dilemmas of treating the legislation as urgent.  This is why we wanted to 
come back in a month to deal with it in a special sitting of the Chamber. 
Mr KOBELKE:  This draft legislation was released to all key industry groups.  They could have come forward 
with those proposals. 

Mr BARRON-SULLIVAN:  I wanted to deal with it in a month because I intended to move some amendments 
to the legislation.  However, as the minister said, it is a complicated matter to amend the Bill to exempt builders’ 
own homes from the indemnity requirements, and because we are dealing with the Bill as urgent, I will not try to 
amend it now.  I am grateful for the minister’s undertaking to consult with builders and try to work through that 
issue.  Clause 11 is important because it allows the indemnity insurance scheme to be set aside as a whole.  The 
Opposition has no problem with that provision.  Why is there no provision for a targeted exemption?  In other 
words, why will the minister not have broader powers to provide what he might call ad hoc exemptions, although 
I would call them targeted exemptions?  South Australia’s legislation provides for the minister to allow 
exceptions, provided that individual builders comply with certain onerous requirements.  If a builder were having 
great difficulty obtaining indemnity insurance to cover the whole building portfolio, what harm would there be in 
giving the minister the power - perhaps on advice from the Builders Registration Board of WA - to allow an 
exemption?  Why can exemptions not be carried out on a more individualised basis?   Why is clause 11 in the 
Bill as a whole?  Why not make a provision for the setting aside of the whole scheme?   
Mr KOBELKE:  The Act currently allows for the exemption of certain classes.  In his Bill, the member for 
Mitchell allowed for the ability to exempt constructions over $200 000, but that would open up a range of 
specific issues.  The Government is trying to make the system work by encouraging more insurers into the 
market.  If we were to start excluding major sections of the building industry, we would undermine the premium-
based insurance scheme.  It would be counter-productive.  That is one of the reasons that we would have great 
difficulty excluding a particular section of the industry.  However, from time to time, the Government would 
certainly reconsider the provision.  The member for Mitchell went a bit further when he suggested that the BRB 
assess each case on a builder-by-builder basis.  His suggestion is fraught with greater difficulties, because it 
would allow for the playing of favourites, and a builder who received the exemption might gain a competitive 
advantage over another builder.  If we were to flow on that suggestion in principle, the number of builders who 
could be exempted might get out of control.  There are difficulties in going down that path.   

In response to the member’s last question -  
Mr Barron-Sullivan:  Putting it bluntly, I want to know whether the Government anticipates a collapse of Sun 
Alliance.   

Mr KOBELKE:  No, not at all.   

The measure was put forward at last year’s forum because, although the situation is difficult now, it was even 
more difficult back then.  It was feared that if the major insurer withdrew from the market, builders would not 
have a chance of obtaining home indemnity insurance.  If that happened over the Christmas break when 
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Parliament was not sitting, by the time the building industry returned to work in mid January - as it normally 
does, although sometimes it is even earlier for residential constructions - it would not get any approvals at all.  
The whole industry could collapse overnight and we would have to rush back to Parliament to try to fix the 
problem.  The provision for total exemption has been included in the event of a dire emergency.  The minister 
will be able to suspend the scheme while other provisions are put in place.  I am a strong supporter of the home 
indemnity insurance scheme, and I will not suspend it as a result of difficulties in one sector of the building 
industry or political pressure.  I will use the provision only when I am convinced that the construction industry as 
a whole is under such considerable stress and strain that there is a major collapse.  The provision for total 
exemption has been included so that difficulties can be dealt with when Parliament is not sitting.  The minister 
will have total exemption powers only in exceptional circumstances.   

Mr Barron-Sullivan:  How much worse must the situation be in Western Australia before the whole scheme is 
suspended?   

Mr KOBELKE:  The situation is much better than it was last year.  Many builders are under pressure, but they 
are getting on with the job.  There are also issues of inequity between different builders because some cannot 
obtain indemnity insurance, and that does not necessarily relate to their strength as a builder.  We are working 
with the insurers, to whom we have made a number of suggestions.  The Bill is just one of a number of measures 
implemented by the Government.  We hope that if they start to bear fruit, as I trust they will, the system will 
improve quite remarkably. 

Mr Barron-Sullivan:  Would the minister agree to undertake a survey of registered builders to determine once 
and for all what proportion of the builders in this State are affected by indemnity insurance problems? 

Mr KOBELKE:  The member would be aware that we did a survey in which the data was very unreliable.  To do 
a survey that had some meaning would be very costly because of the range of factors that must be taken into 
account.  We would need an accountant to go through it with every builder to collect accurate and objective data.  
Many builders are under pressure because they are still overcoming problems associated with the goods and 
services tax.  We must sort out what factors are impinging on builders. 

Ms GUISE:  I am interested in what the Leader of the House has to say. 

Mr KOBELKE:  There is fairly unanimous agreement that some builders are doing it tough.  However, the 
details as to why vary between builders.  When builders are asked to self-report, we get a confusing mix of 
responses.  Although the earlier survey we did gave us a little information that was useful overall, if we wanted 
sound objective data we would have to conduct an expensive survey that involved sitting down with every 
builder.  I do not know how reliable the data would be if we did the survey on a sampling basis.  I am happy to 
consider whether we can conduct a survey on a sampling basis to obtain more objective data, if that is possible.  

Mr BARRON-SULLIVAN:  I put on record that the Liberal Party does not believe this legislation goes far 
enough in providing immediate assistance for those builders who are affected.  I do not agree with a number of 
points raised earlier, particularly those related to the impact of exemptions.  For example, the minister referred to 
inequities between builders.  Exactly the same thing is happening right now with vehicle dealers.  In this week’s 
edition of the Quokka, or one of the tabloids, some of the car dealers advertised cars for $7 000 with a warranty 
or $6 000 without a warranty.  That is what would happen in the building industry: builders would discount the 
price of the home by the amount of the indemnity insurance premium.  The market would find a solution to the 
problem.  South Australia, which has a Labor Government at the moment, has a system of exemptions.  In this 
State, the minister himself has provided for exemptions for multi-storeyed units.  He talked for the past year 
about the goal of getting more insurers into the market, yet all we have seen is an exodus of insurers from the 
market.  I go on record as saying that the legislation is deficient in this part.  I accept the fact that the 
Government has the numbers and we on this side are not going to change things in this place.  However, I ask 
the minister for a constructive commitment.  He has said before that his office will assist individual builders who 
are experiencing problems.  As the minister knows, I have sent a number of builders his way.  He met with a 
group on Wednesday and his office has dealt with a number of builders individually.  If a builder is having 
problems, who should he contact at the minister’s office, the Department of Consumer and Employment 
Protection or wherever to get someone to follow up the matter on his behalf? 

Mr KOBELKE:  A builder can either come to the department or my office.  We have encouraged builders to do 
that so that we can take up the matter, and sometimes they fit into many different moulds.  Last week a couple 
presented with a problem that had aspects to it that were new to me.  We appreciated their coming forward and 
making sure we understood the nature of their problem.  If the Government can help by putting pressure on 
insurers, it will continue to do so.  
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Mr BARRON-SULLIVAN:  I appreciate that.  I will direct people to the minister’s office.  When the minister 
said at a breakfast meeting the other day that people were not being asked to give personal guarantees anymore 
and so on, the builder who was sitting next to me told me that two days earlier he had been told to give a 
$100 000 personal guarantee. 

Mr Kobelke:  It was probably a different insurer.  There is only one insurer.  

Mr BARRON-SULLIVAN:  It probably was, but I will point those people in the minister’s direction.  I thank the 
minister.  

Clause put and passed. 

Clauses 12 to 15 put and passed. 

Clause 16:  Part 3A Division 3A inserted - 
Mr BARRON-SULLIVAN:  The minister must approve insurance arrangements.  This clause will mean that the 
minister must approve the establishment of mutual funds or whatever.  I have been requested to ask the minister 
whether his approval includes the rules and criteria that Sun Alliance imposes on builders, or whether his 
approval is limited only to a mutual fund.  I know that the minister does not, and is not required to, approve the 
criteria that a reinsurer imposes.  However, it is an interesting question.  The builder who requested that I ask 
that question was intimating that this legislation provides for the minister to approve a mutual fund, but does not 
give him the ability to sort out any unfair arrangements that insurers might impose on builders.  Legally, there is 
a problem with that.  I can understand where that builder is coming from.  

Mr KOBELKE:  The minister of the day must approve insurance companies that wish to enter the market.  When 
the Government sought new insurers to enter the market in Western Australia, as with Reward Insurance Ltd, the 
approval was rushed through.  The main criterion is that insurers must be covered by the Australian Prudential 
Regulation Authority.  On that basis, I was quick to approve that insurer’s licence to offer home indemnity 
insurance in this State.  What we are dealing with here is quite a different animal.  Mutual funds are a whole new 
concept.  The mutual itself does not require APRA approval.  Therefore, the Government could put in place a 
regulatory arrangement, but that would be cumbersome.  The Government has tried to avoid that, so has left the 
minister to approve it.  We have tried to provide some objective criteria by which the minister is to make that 
judgment, which are laid out in proposed section 25GB.  That provides a check on how mutual funds are to be 
established. 

Mr Barron-Sullivan:  Mutual funds require APRA approval.  

Mr KOBELKE:  No, they do not. 

Mr Barron-Sullivan:  You said earlier that a mutual fund did require APRA approval, whereas a fidelity fund did 
not.  

Mr KOBELKE:  No, I am sorry, the private insurers that are currently in the market must be approved by APRA; 
they must meet APRA standards.  That is a fairly tight regulatory regime. 

Mr Barron-Sullivan:  The point the builder is driving at, quite rightly, is that this legislation does not give you 
any authority to sort out any unfair conditions, if I can put it that way, that might be imposed by insurance 
companies.  

Mr KOBELKE:  The advice I am given is that as long as they meet the Australian Prudential Regulation 
Authority requirements, the minister has little or no power.  A section in the Act allows a licence to be revoked 
by the minister.  A reading of the section now leads us to believe that it would have to relate to failing to meet 
APRA requirements rather than being just a judgment of the minister that certain criteria set by him were not 
being met. 

Mr Barron-Sullivan:  It is public knowledge that the Master Builders Association has been able to come up with 
about $1.9 million for the underwriting of a mutual fund.  The Government has said it will underwrite any risk 
above $10 million.  If the industry finds it difficult to find funding to underwrite the gap in between, will the 
Government underwrite the gap, albeit temporarily? 

Mr KOBELKE:  No.  The undertaking I have given is to create a level playing field.  The $10 million cap is 
available for private insurers and a similar $10 million proposal would assist mutual funds.  To provide anything 
other than that would create an unfair playing field and provide advantage to one player over another.  I want to 
see market forces work. 

Clause put and passed. 

Clauses 17 to 21 put and passed. 
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Title put and passed. 
Leave granted to proceed forthwith to the third reading. 

Third Reading 

Bill read a third time, on motion by Mr Kobelke (Minister for Consumer and Employment Protection), and 
transmitted to the Council. 
 


